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Summary  

 

Objective. This paper deconstructs the substance of the draft law with the repeated 

attempts to enact legislation that, inter alia, pushes for the partisan(party)-political activities 

to be carried out by the nonprofits. The respective provisions of the draft laws approved by the 

Government in 2018, fills in created void in understanding of the adverse consequences on the 

nonprofit sector.   

The analysis is directed at the reader that is dedicated and wishes to form an educated 

and informed opinion about the nonprofit sector. Despite existing legal requirements, the 

proposed draft laws have not been subject of formal and standard ex-post analysis of the current 

legislation nor there have been authoritative evaluations to point at the regulatory and legal 

shortcomings and constraints to legitimize the overhaul of the existing laws. Therefore, critical 

review of the draft law is advisable at least at this stage.   

The term political activities generically refer to a continuum of activities that include a 

spectrum of the activities. We clarify distinction between public-political activities that are 

allowed and partisan(party)-political activities that are not allowed. This approach reflects the 

existing practice in most jurisdictions and codifies international soft-law references.  

Conclusions. The current law bans partisan(party)-political engagement of the 

nonprofit organizations and encourages the public-political activities conditioned on the use of 

some internal and external financial means. The application of the Fiscal Code and of the law 

on public association does not return restrictions in carrying out public-political activities, there 

is a status quo of the acceptance of these activities as a standard one. The public utility status 

requires a total ban in partisan(party)-political activities as well as ban to use any financial 

assets to this scope and a specific provision for that in the organization by-laws. 

The draft law I is in direct contradiction with the provisions of the Fiscal Code that is 

not subject of proposed legislative changes. The draft law I allows and encourages 

partisan(party)-political support and the use of the all types of private internal and external 

money (exception of state money and tax-exempted donations) to achieve these goals.  The 

public utility status is not compatible with the partisan(party)-political activity as well as the 

use of state subventions and tax-exempted donations. 

A comparative analysis of the draft law I and draft law II shows that the later changed 

the former by narrowing partisan(party)-political engagement with the paid contracts only and 

by the provision of the services (could include anything) during and outside the electoral 

campaign. However, this narrowing down is not far from the substance of the direct support to 

political parties prescribed in the draft law I. The public utility status requires ban on 

partisan(party)-political activities as well as the use of state subventions and tax-exempted 

donations to this scope. 
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Public-political activities that are allowed to be carried out by nonprofits: 

 Review, analysis, evaluation, public calls on the draft laws, policies, programs, etc, 

 Information, education, debates for political parties, decision-makers, etc 

 Information, education, debates for wider audiences, citizens, 

 Media appearance on critical issues, policies, advocacy calls, joint statements, 

 Lobbying activities, influencing directly legislation, building up support at the grass-

root level for the law,  

 Organization of assemblies, demonstrations, gatherings for and against draft law, 

government or political party policy, 

 Organization of social events, celebrations, networking, honoring, or donations 

collection event. 

Partisan(party)-political activities that are prohibited for nonprofits:  

 Support of a political party, competitor via transfer of technology, knowledge, 

 Direct endorsement or call for a vote for or against, 

 Supplying, transferring, collecting financial means in behalf of political party. 

The review shows that the international soft-law standards: CM/Rec, OSCE/ODIHR, 

Venice Commission, WANGO, and GRECO prove that in large all permitted activities fall 

under the public-political activities.  At the same time principles adopted by WANGO 

nonprofit sector umbrella organization set at a compliance with the nonpolitical affiliation, 

integrity and evidence-based public actions, including change agenda.   

Carrying out of the public-political activities are allowed with the funds from the financial 

sources of: 

 Tax non-exempted donations (physical, juridical non-exempted),  

 Service contracts (private), 

 Service contracts voluntary bases or unrestricted funds.  

 And are allowed to be carried in some specific conditions specified from the sources: 

 International private grant (restricted contract), 

 International public funds, grants (restricted contract),  

 Foreign states grant, service (registration, restricted by contract). 

And are prohibited to be carried using the financial means from the following sources: 

 State grants, subsidies, service (accreditation, public utility status, restricted), 

 Tax exempted donation, 2% law type (public utility status, nonpolitical),  

 Service contracts (political parties). 

Nonprofits if engaged in partisan(party)-political activity, have to disclose fully and 

comply with the political party financing and election financing requirements to avoid 

circumvention of the rules on political party funding, vehicle for the money laundering or 

circumvention of the party funding. FATF-GAFI outlines possible vulnerabilities of the 

nonprofits in similar regard of the money laundering as the means for possible circumvention 

of party funding.  

Both draft law provisions are not compatible with the WANGO standards of the 

partisan(party)-activity nonprofit sector that develop and cultivate the perception of the party 
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determined ngo sector. Concerns regarding the proper accountability and use of financial 

resources emerge from the FATF recommendations and GRECO requirements for the 

transparency of the political financial means reporting. The draft laws provisions contain a 

number of activities that are clearly partisan(party)-political, that diffuse the difference 

between the sectors, merge the political culture and technology upon the nonprofit sector and 

effectively capture the nonprofit sector. 

The paper recommends maintaining current regulation for the merits explained. The 

current legislation contains some deficiencies. Practical application of the legislation is 

not always consistent enough as reality shows cases with nonprofits extending its activities 

into the prohibited partisan(party)-political activities. 

 Despite these deficiencies, the proper way forward is to consolidate the nonprofit sector 

rather than to dilute or allow its capture by the political parties’ culture and practices. The draft 

laws push the change in the wrong direction, with unclear benefits and advantages for the 

sector. The draft law opens up hypothesis for speculation that the proposed draft attempt to 

draw nonprofit sector into means and vehicles of channeling financial resources with the 

political aim, circumventing the weak transparency and accountability in financial terms of the 

political parties and electoral candidates, and other possible speculations.  

Follow-up actions. We believe the draft law has no added value for the nonprofit 

sector and the priorities for the regulatory provisions lie elsewhere, namely: 

a. Simplifying procedures for the registration of NGOs, including local by using 

informational technologies via the notification process,  

b. Consolidation of the nonprofit organization’s status as autonomous and 

politically independent entity with nonpartisan affiliation,  

c. Guaranteeing the rights of unregistered nonprofit organizations including their 

political activities,  

d. Guaranteeing the rights of the local organizations (registration, accreditation 

and access to public tenders),  

e. Strengthening procedural rights of the nonprofit representatives in the public 

collegial bodies,  

f. Continuation of the simplification of the financial and activity reporting, 

particularly for small organizations.  

Methodology. The paper uses the analysis of the substantial provisions of the draft laws 

by comparing it to the current legal provisions of the specific law on public associations and 

the provisions of the Fiscal Code. It reviews existing practice in a number of country 

jurisdictions (USA, UK, France, Germany, Slovakia, etc) on the matter and looks into the 

relevant references produced by a number of the international bodies and organizations. 

Collected relevant legal provisions are being interpreted given their meaning and practice of 

the application in the last 20 years since the adoption of the current laws. We follow with the 

analysis of the systemized collected information via the standard comparative legal analysis as 

the method of the investigation to arrive at the conclusions.  

Additionally, we develop a classification of the various type of the public-

partisan(party)-political continuum of the activities that deconstruct and provide a vehicle for 

the understanding what a generic word “political activities” might mean. We consider that 



Why pushing nonprofits to carry out partisan(party)-political activities? Resource Center for Human Rights (CReDO) 

 

5 

 

detailing and exposing the whole spectrum of the possible public-partisan(party)-political 

continuum of the activities is a much better approach used in some jurisdictions (US, Canada, 

UK, etc) to arrive to an educated and informed opinion about the draft law provisions. We also 

introduce a complimentary variable – type of income – to analysis its variable possible 

restrictions on the type of public-partisan(party)-political continuum of activities. The latter is 

the lesson learned by the author from extensive reviews of the secondary sources that point at 

this consideration without making the extensive relevant research.   

We do not carry out an extensive ex-ante evaluation of the discussed provision of the 

draft laws, although recommended, given the short time available for the exercise. At the same 

time we have carried out a comprehensive legal comparative analysis of the current legal norms 

(Fiscal Code and Law on public associations) and the both draft laws and conclusions have 

been incorporate into this paper.1 Initial ex-ante scoping assessment returns substantial adverse 

effects on the state of the sector that does obviously more harm than delivers any meaningful 

good for the sector. The paper does not deal with on the evolution and the process involving 

this issue on the public agenda and actions to place it on the institutional agenda, influences 

and relevant actors to push the subject on the decision-making agenda as well as related 

speculations among and within certain circles of internal and external actors. This exercise falls 

outside of the scope of the paper, even though the actors, processes and motives have become 

apparent throughout that period of time.  

The methodology does not involve the analysis of the big picture at the whole society 

level and is limited to identify the impacts to only nonprofit sector and does not look at the 

possible gains and benefits of other sectors, as for instance political parties or private sector. In 

practical terms some actors could be directly interested to make political gains at the expense 

of the nonprofit sector by using nonprofit organizations to aid and advance political parties’ 

interests – a hypothesis worthwhile to be systematically assessed.    

Roadmap. This paper is structured into several chapters. Its starts (chapter 2) with the 

review of what it means political activities, deconstructing and opening up this term to 

elaborate on the analysis of the issue. In chapter 3 it continues to provide details of the existing 

legislation and the two attempts to change it in 2017 and 2018 with the corresponding 

interpretation of the laws and the respective comparative legal analysis. In chapter 4 we make 

a comprehensive account of the legislation and practice regarding the public-partisan-political 

activities in some selected jurisdictions that set the trend and review the international 

principles. In chapter 5 we recourse to the same explanation by type of income. In the final 

chapter 6 contains analysis and conclusions. As the paper is a short one, it includes all the 

references directly in the text.  

 

  

                                                           
1 Comparative legal analysis of the current law (Fiscal Code and Law on public associations) and the draft laws, 70 pages, 

2017, Romanian 
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1 Introduction  

 

On March 23, 2018 Moldovan Government adopted a draft law on nonprofit 

organizations. Despite critical opinion of the National Participation Council (CNP)2, the 

Government gave the green light to the mentioned draft law (draft law II)3 that builds up on 

the draft law I proposed by the Ministry of Justice in June 20174. These draft laws in the essence 

suggest 4 major changes to the current law on public associations making a departure from the 

existing legislation. The 1st encourages partisan(party)-political implication of the nonprofit 

organization. The 2nd allows (removes current prohibition) public/civil servants to set-up 

nonprofit associations and be part of their governing bodies, thus opening the sector for 

government established ngos. The 3rd removes the right of the nonprofit organization to be part 

of the collegial decision-making bodies in favor of the physical persons from the respective 

organizations for the fixed period of time, thus distancing the collegial body from the 

organization. The 4th relaxes requirements for the nonprofits to obtain public utility status5, 

thus removing the standards of the internal democracy and nonpolitical scrutiny.   

The paper discusses only the 1st proposed modification looking at it from the two 

dimensions: 1) type of activity and 2) type of income. Type of activity could be classified into 

two broad categories: public-political activities and partisan (party)-political activities. 

International practice encourages the former while the latter is generally considered to be 

prohibited for the nonprofits. Type of income puts some additional restrictions on the public-

political activities, while sources of finance for partisan(party)-political activities makes the 

discussion irrelevant. The understanding of the nature of the income restrictions on the public-

political activities has to be detailed by the regulation.  

We decided to look into the matter given the last 2 years’ interest in their adoption. 

There is a push for the draft law II not only by the Government but also by some international 

actors that requires a comprehensive analysis and understanding of the reasons for that. EU 

Joint Analysis6 on civil society needs points to other types of constraints as is USAID 

assessment7. The support provided has to be evaluated against the potential adverse effects on 

the civil society sector in the narrow sense of the organized nonprofit sector and in a wider 

context as the civil society culture and movement. This is particular important given the draft 

law I and II have not been provided with the ex-post evaluation of the law on public association 

that is supposing be substituted by the new law.   This paper does not intent to evaluate several 

hypotheses regarding the intention of the draft law that are being circulated and shared by the 

public opinion in the country.    

                                                           

2 CNP 28.03.2018 proiectul de lege privind organizațiile necomerciale 

 http://www.cnp.md/ro/sedinte-de-guvern/item/1925-proiectul-de-lege-privind-organiza%C8%9Biile-necomerciale  
3 http://www.gov.md/ro/content/sedinta-guvernului-din-28-martie-2018-ora-1500  
4 This draft law faced severe criticism by CNP http://www.cnp.md/ro/sedinte-de-guvern/item/1924-cnp-respinge-proiectul-

legii-necomerciale  
5 that allows access to some state benefits and tax-exempted donations (2% law) 
6 EU Joint Analysis, chapter 9, p. 67, Programming Moldova 2020, 2016 

https://eeas.europa.eu/sites/eeas/files/joint_analysis_0.pdf 
7P.153 https://www.usaid.gov/sites/default/files/documents/1863/EuropeEurasia_FY2014_CSOSI_Report.pdf#page=161  

http://www.cnp.md/ro/sedinte-de-guvern/item/1925-proiectul-de-lege-privind-organiza%C8%9Biile-necomerciale
http://www.gov.md/ro/content/sedinta-guvernului-din-28-martie-2018-ora-1500
http://www.cnp.md/ro/sedinte-de-guvern/item/1924-cnp-respinge-proiectul-legii-necomerciale
http://www.cnp.md/ro/sedinte-de-guvern/item/1924-cnp-respinge-proiectul-legii-necomerciale
https://eeas.europa.eu/sites/eeas/files/joint_analysis_0.pdf
https://www.usaid.gov/sites/default/files/documents/1863/EuropeEurasia_FY2014_CSOSI_Report.pdf#page=161
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2 Public-political vs partisan-political activities 
 

Political activity continuum could be classified into two broad categories: public-

political activities and partisan(party)-political activities.8 As a general approach nonprofit 

organizations are not limited to carry out public-political activities that include at least: 

 Review, analysis, evaluation, public calls on public policies, draft laws, programs,  

 Information, education, debates for political parties,  

 Information, education, debates for wider audiences, citizens,  

 Lobbying, influencing elaboration and adoption of a legislation,  

 Media appearance on critical issues, policies, advocacy calls, joint statements,  

 Organization of assemblies, demonstrations, gatherings for and against draft law, 

government, political party,  

 Organization of social events, celebrations, networking, honoring, or donations 

collection event. 

At the same time nonprofit organizations are not allowed to carry out partisan (party)-

political activities that include at least: 

 Support of a political party, competitor via transfer of technology, human skills and 

capital, 

 Direct endorsement or call for a vote or against it,  

 Supplying, transferring, collecting financial resources in behalf of political party during 

or outside the campaign. 

Type of income aspect puts some additional restrictions on the public-political activities, 

that are allowed activities, yet not permitted to be carried out using particular sources of 

income. The type of income could be categories as follows: 

 Tax exempted donation, 2% law type (public utility status, nonpolitical), 

 State grants, subsidies, service (accreditation, public utility status, restricted), 

 Foreign states grant, service (registration, restricted by contract), 

 International private grant, service (physical, firm) (restricted contract), 

 Tax non-exempted donations (physical, juridical non-exempted), 

 Service contracts (private), 

 Service contracts (political parties), 

 Service contracts voluntary bases or unrestricted funds. 

  

                                                           
8 American tradition uses systematically the notion of the political activities indiscriminating public-political and 

partisan(party) activities.  
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3 Comparison of current and proposed draft laws 

 

3.1 Current law 

 

The current law regulations are found in Fiscal Code (adopted in 2005)9 and in the 

law on public associations (the law, adopted in 1996)10. The law treats all nonprofit 

organizations in variety of their juridical forms (nonprofit association, private institution or 

foundation) equally, forbidding them to support political parties and electoral candidates. The 

law does not impose any restrictions on the public-political activities. Fiscal Code in art.52(2e) 

recognizes nonprofit status only if nonprofit’s property and financial resources are not used to 

support political parties and electoral candidates during and outside of the election period of 

time, failure to comply is subject to the removal of the nonprofit status (art.52(6).  

In elections, the law bans use of the financial resources (donations from physical and 

juridical persons from and outside the country) to support political parties or candidates 

(art.8(5)), stating that resources used fraudulently will be subject of expropriation (art.8(5)). 

Additionally, the law imposes a prospective restriction (art.8(4)) on nonprofits that did not 

comply with the restriction during the campaign and carries out electoral agitation banning 

their access to state subventions, preferences and obliges all these sources to be restituted to 

the state budget. The law also obliges the governance of the association to promptly denounce 

partisan political engagement of the affiliated person (art.8(4)).   

Type of finance. Fiscal code refers to the financial resources with designated purpose 

(state subventions), other incomes provided in the statute and property resources, while the law 

on public associations makes it more specific referring to financial and materials resources 

obtained from within or outside the country from physical or juridical persons and the state 

subventions.  

Partisan, political, public. None of the laws impose any restriction on public-political 

activities implying political implications in terms of the critical review of the government or 

political parties. The laws consistently restrict direct partisan-political support (during 

campaign) or transfer of material, financial resources to political parties or candidates. These 

restrictions could be interpreted as the political-partisan activities rather than political public 

activities.  

The current law bans partisan(party)-political engagement of the nonprofit 

organizations and subsequently the use of the internal and external financial means 

thereof.  The application of the Fiscal Code and of the law on public association does not 

imply limitations for the nonprofits based on the public-political activities. The public 

utility status requires a total ban in partisan(party)-political activities as well as ban to 

use any financial assets to this scope and a specific provision for that in the organization 

by-laws.  

 

                                                           
9 http://lex.justice.md/md/326971/  
10 http://lex.justice.md/index.php?action=view&view=doc&id=325424  

http://lex.justice.md/md/326971/
http://lex.justice.md/index.php?action=view&view=doc&id=325424
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Table 2.1 Comparison of provisions of the current and draft laws I (2017), II (2018) 

 1997 (current law):  
Art. 8. Relations between the state and public associations. 

Support offered to the public association 

2017 (draft law I):  

Art 6. Activity of nonprofit 

organization 

2018 (draft law II):  

Art 6. Activities of the non-profit 

organizations 

 
 

 

Non-profit 
status = 

Corporate 

tax 
exemption  

Fiscal Code11, art 52. Nonprofit organizations  
(2) Nonprofit organizations are exempted from the income tax 

if satisfy the following requirements:  

... e) do not support political parties, electoral actors or 
candidates to pubic positions as part of public authorities and do 

not use financial resources with state designated purposes, 

other resources and income resulted from the statutory 

activity or from the property for financing them.  

... (6) In case requirements in section (2) are not respected, 

nonprofit organization will be subject of the income taxation. 

 

(5) Public associations and juridical persons do not have the 

right to use financial means and material resources received 

from the physical persons and juridical persons from 

abroad, from within the country as well as from the state for 

the support of the political party, social-political organizations 
and blocks and candidates for the elections in the public 

authorities. Violation of these restrictions is subject to sanctions 

as provided by the law.  Financial means and materials 

resources used in violation of the provisions are subject to 

the expropriation to the state budget on the bases of the 

judiciary decision. 

Fiscal Code, art 52. Nonprofit 
organizations still valid, yet 

contradicts the following: 

 
(3) Nonprofit organization 

can support political 

parties, social-political 
organizations, electoral 

blocks and electoral 

candidates as stipulated in 

the Electoral Code or in case 

of referenda, provided it 

respects its by-laws and 

provisions of the Electoral 

Code and rules regarding 

the support of the political 

parties. Use of financial 

means and material 

resources received from the 

state is prohibited.  

 

Fiscal Code, art 52. Nonprofit organizations still 
valid, yet contradicts the following: 

 

(3) Nonprofit organization can expose opinion 

on political programs of the parties and social-

political parties, as well as about electoral 

competitor and their political programs.  
(4) Nonprofit organization cannot support 

materially or provide free of charge services to 

political parties and social-political 
organizations. Nonprofit organizations 

established by political parties and social-

political organizations can provide free of 

charge services to political parties and social-

political organizations to consolidate their 

organizational capacity.   
(6) Nonprofit organization that violates sections 

(4) and (5) losses financial support and other 

state preferences provided by state, as well as 
the right to tax-exempted contributions. 

Nonprofit organization returns to the state 

support obtained from the state or other 

finances received from the state that have been 

used with the violation of the sections (4) or (5). 

 
 

 

 
 

 

 
 

 

 
 

Electoral 

campaign 
restrictions 

(5) Public associations and juridical persons do not have the 

right to use financial means and material resources received 

from the physical persons and juridical persons from 

abroad, from within the country as well as from the state for 

the support of the political party, social-political organizations 

and blocks and candidates for the elections in the public 

authorities. Violation of these restrictions is subject to sanctions 
as provided by the law.  Financial means and materials 

resources used in violation of the provisions are subject to 

the expropriation to the state budget on the bases of the 

judiciary decision. 
 (4) Public associations and their juridical persons in elections of 

public authorities carry out agitation for and against a 

political party, social-political organization or block and 

candidate are deprived of the right to receive state support of 

designated destination, by tax administration, financing and 

preferential crediting. Financial resources received in 

accordance with the state support as grants and subventions are 

to be recovered into the state budget based on the judicial 
decision.  

Governing bodies of the public association, in whose name some 

members of the organization carry out political or electoral 
agitation without informing governing bodies of the 

organizations, without delay declare nonparticipation of the 

organization in that actions, and the media outlet is obliged to 

disseminate the information is not representing their 

position. Persons that act on behalf of the organization without 

the governing body consent are held liable correspondingly.  

(3) Nonprofit organization 

can support political 

parties, social-political 

organizations, electoral 
blocks and electoral 

candidates as stipulated in 

the Electoral Code or in case 
of referenda, provided it 

respects its by-laws and 

provisions of the Electoral 

Code and rules regarding 

the support of the political 

parties. Use of financial 

means and material 

resources received from the 

state is prohibited.  

 (4) Nonprofit organization 
that violates sections (3) 

losses financial support and 

other state preferences 

provided by state, as well as 

the right to tax-exempted 

contributions. Nonprofit 
organization recover to the 

state support obtained from 

the state or other finances 
received from the state that 

have been used with the 

violation of the sections (3). 

 

(5) During elections, nonprofit organization 

cannot support materially or provide free of 

charge services to electoral competitors or 

carry out electoral agitation. 
(6) Nonprofit organization that violates sections 

(4) and (5) losses financial support and other 

state preferences provided by state, as well as 

the right to tax-exempted contributions. 
Nonprofit organization return to the state the 

support obtained from the state or other 

finances received from the state that have been 

used with the violation of the sections (4) or (5). 

Public 
utility status 

of non-

profit 

organization 

and total 

ban 
(only public 

utility 
nonprofits 

have the 

Art. 301. Public utility status 
  (2) The by-laws of public association, foundation or private 

institution that request the public utility status should include:  

b) impossibility to support electoral competitor in the 

framework of the public authorities of an as well as of 

impossibility to use income and assets for financing. 
Fiscal Code12, art 52. Nonprofit organizations  
(7) Nonprofit organizations that use financial resources from 

state funds and tax-exempted donations or their property as 
well as other financial means unspecified in their by-laws, 

regulations and the founding documents are evaluated and 

Art. 22. Public utility status 

(1) Public utility status is 

provided to 

h) do not support activities 

of a political party, social-

political organizations or 

candidates as is in the 

Electoral Code;  
 

Art. 22. Public utility status 

(1) Public utility status is provided to nonprofit 

organizations that 

h) do not support activities of a political party 

or electoral competitor; 

                                                           
11Similar provision is found in the previous Fiscal Code.  http://lex.justice.md/md/326971/ 
12 http://lex.justice.md/md/326971/ 

http://lex.justice.md/md/326971/
http://lex.justice.md/md/326971/
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right for tax-

exempted 

donations) 

imposed the tax in accordance with art. 15 lit.b) from the 

amount used against the destination. 

 

 

Conclusion   

The current law bans partisan(party)-political engagement 

of the nonprofit organizations and use of the internal and 

external financial means to achieve these objectives.  The 

practical application of the Fiscal Code and of the law on 

public association does not return cases of the persecution of 

the nonprofits based on the public-political activities and 

there is a general status quo of the acceptance of public-

political activities as a standard one.  

 

The draft law I is in direct 

contradiction with the 

provisions of the Fiscal 

Code that is not subject of 

proposed legislative 

changes. The draft law I 

allows and encourages 

partisan(party)-political 

support and the use of the 

all types of private internal 

and external money 

(exception of state money 

and tax-exempted 

donations) to achieve these 

goas.  

The draft law II is in direct contradiction with 

the provisions of the Fiscal Code that is not 

subject of proposed legislative changes.  

The draft law II allows and encourages 

partisan(party)-political support. The notion 

of the paid services is so broad as to include all 

possible activities overlapping with the direct 

support provided to the political parties and 

competitors.   

 

3.2 Draft law I (2017) 

 

The draft law I (201713) aims at including into the notion of the political activities 

partisan(party)-political activities. Art.6(3) provides that nonprofit organization can support 

political parties, candidates in elections as provided by the Electoral Code complying with the 

transparency rules for political parties (submitting half-year report on financial means, 

semester-based financial reports during campaign, disclosing the donors’ names, etc). Support 

of the political parties and candidates in elections is forbidden only from the state financial 

subventions and materials resources, while failure to comply implies imposition of the ban on 

the receipt of the state subventions and right to obtain tax exempted donations in the future. 

The violation of the provisions is subject of these sources to be restituted to the state. 

Subsequently, the draft law provides that other financial and material resources (donations, 

contracts, internal and external sources) could be used to achieve these objectives. 

Partisan(party)-political activity. The draft law pushes the nonprofits into direct 

engagement with the political parties thus favoring partisan(party)-political activities. If the 

current law forbids partisan political support to the political parties and candidates, the draft 

law I proposes its encouragement. The draft law I defines the political support via the meaning 

of the Electoral Code, and therefore includes use of the organization resources to14: 1) direct 

political support for the elections by endorsement (1), 2) assignment of the electoral candidate 

and collecting signatures (1), 3) financial, material and other type of support of the political 

campaign including collection of the donations (1), 4) forming and supporting initiative groups 

for the electoral candidate (1), 5) elaboration, printing and distribution of electoral materials, 

6) elaboration, commercial placement and dissemination of ads, 7) organization and payment 

for the public meetings, including transport of participants and other organizational aspects, 8) 

observation and its organization of the elections in the interest of the candidate, 9) elaboration 

of the political program of the candidate, 10) coordination and management of the campaign, 

11) organization of the internal electoral surveys, 12) etc. These are all part of the 

partisan(party)-political activities.  

                                                           
13 Made public by the Ministry of Justice in June 2017, 

http://justice.gov.md/public/files/transparenta_in_procesul_decizional/coordonare/2017/iulie/11/2017_07_11_proiect_lege_

ONG_final.pdf, the draft law was elaborated in the course of 2016-17 by a working group under the Ministry of Justice   
14 Electoral Code http://lex.justice.md/md/312765/  

http://justice.gov.md/public/files/transparenta_in_procesul_decizional/coordonare/2017/iulie/11/2017_07_11_proiect_lege_ONG_final.pdf
http://justice.gov.md/public/files/transparenta_in_procesul_decizional/coordonare/2017/iulie/11/2017_07_11_proiect_lege_ONG_final.pdf
http://lex.justice.md/md/312765/
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Type of finance. The draft law I allows use of any financial and material resources to 

achieved proposed objective and to engage in these activities (donations, contracts, internal 

and external sources) with exception of the state subventions and state resources as well as tax 

exempted donations (2% law).  

Public political. The draft law does not aim at changing the regime of the public 

(political) activities.  

The draft law I is in direct contradiction with the provisions of the Fiscal Code 

that is not subject of proposed legislative changes. The draft law I allows and encourages 

partisan(party)-political support and the use of the all types of private internal and 

external money (exception of state money and tax-exempted donations). The public utility 

status requires ban in partisan(party) political activities as well as the use of state 

subventions and tax-exempted donations to this scope. 

 

3.3 Draft law II (2018) 

 

The draft law II (201815) similarly to the draft law I aims at changing the regime of 

the partisan(party)-political support and does not suggest changes regarding the public political 

activities. The draft II came out to public again after an agreement to downplay the explicit 

partisan(party) shape of the article 6 contained in draft law I.   

The draft law II continue to favor partisan(party)-political engagement of nonprofits 

merging them with the provision of the unspecified services with the unclear source with the 

political parties and electoral candidates. The draft law II provides, inter alia, that nonprofit 

organization can express opinion about the electoral candidates per ser (art.6(3)). The draft law 

II also stipulates that nonprofits can provide services as per paid contract to political parties 

(art.6(4)) and during the electoral campaign to electoral candidates including to carry out 

electoral agitation (art.6(5)). The draft law II goes even farther stipulating (art.6(4)) that 

political parties from Moldova could set-up nonprofit organizations that can provide services 

on the bases of the paid or free of charge contract to political parties to develop their 

organizational capacities. The draft law II expands substantially partisan-political engagement 

of the nonprofits and the use of the external and internal funds.  

The draft law II allows the vehicle of paid contract to provide services to political 

parties and electoral candidates. The type of the paid contracts is a broad concept and is not 

clear as they could include paid contract from the political parties and electoral candidates or 

from the third party. In the latter case it is not clear if these resources are accounted in the 

financial reporting of the political parties. During the campaign, according to the law on 

political parties, the use of the services could only be paid from the Electoral Fund of the 

electoral candidate, therefore, the third party paid contracts are in direct contradiction, thus this 

provision is likely to erode financial reporting obligations during the campaign period.  

                                                           
15 http://www.gov.md/sites/default/files/document/attachments/intr03_155.pdf, the draft law II builds on the draft law I and 

makes just 4 changes (slight modification in art. 6, removal of art.26, 27, 28, etc) in the previous version of the draft law and 

is also was elaborated in the course of 2017-18 by a working group under the Ministry of Justice with a slightly change 

composition.    

http://www.gov.md/sites/default/files/document/attachments/intr03_155.pdf
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The notion of the paid services provided to the political parties and electoral 

candidates are not clear and could include a variety of activities. Looking at the types of 

services that are included in the Electoral Code under draft law I one could see that most of the 

activities are in the essence the services. Therefore, the definition of the services is not far from 

the direct support to political parties or electoral competitors as has been envisaged in draft law 

I.  

The draft law II imposes financial sanctions for the violation of the law restricting and 

restituting state subventions and tax exempted donations (art.6(5)).  The draft law II does not 

impose any financial sanctions on the improper use of any other financial means (donations, 

contracts, grants, etc).     

Public political. The draft law does not aim at changing the regime of the public 

(political) activities.  

The draft law II is in direct contradiction with the provisions of the Fiscal Code that is 

not subject of proposed legislative changes.  

Comparative legal analysis of the draft law I and draft law II shows that the later 

narrowed partisan political engagement by the paid contracts by the provision of the 

services (quite wide notion) during and outside of the campaign. However, this narrowing 

is not far from the substance of the direct support to political parties or competitor from 

the draft law I. The public utility status requires ban on partisan(party)-political 

activities as well as the use of state subventions and tax-exempted donations to this scope. 
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4 International practice on public-political-partisan activities 

 

In this section we present a systemized practice of the allowed public-political activities 

and prohibited partisan(party)-political activities in some selected jurisdictions and key 

references in the international documents.  

The below table is the systematization of the allowed public-political activities and of the 

partisan (party)- political activities prohibited to be carried by nonprofits presented in the 

chapter below.  

Table 4.1 Taxonomy of public-partisan-political activities  

Public-political activities - allowed Partisan(party)-political activities - 

prohibited 

 Review, analysis, evaluation, public calls, draft policy, draft laws, 

 Information, education, debates for political parties, 

 Information, education, debates for wider audiences, citizens, 

 Media appearance on critical issues, policies, advocacy calls, joint 

statements, 

 Lobbying activities, influencing directly legislation, 

 Organization of assemblies, demonstrations, gatherings for and 

against draft law, government or political party policy, 

 Organization of social events, celebrations, networking, 

honoring, or donations collection event. 

 

 Support of a political party, 

competitor via transfer of 

technology, knowledge, 

 Direct endorsement or call for a 

vote, 

 Supplying, transferring, 

collecting financial means in 

behalf of political party. 

 

 

4.1 Public-political activities  

 

Public-political activities that are allowed for the nonprofit organizations in some 

selected countries are presented below.  

USA 

Internal Revenue Code in art. 501(c) regulates tax-exempt status (corporate federal income 

exemption) and in art. 501(c)3, regulates the right to receive additionally contributions that are tax-

deductible. The tax-exempt status is codified in 501(c)(3) sets to satisfy two conditions: 1) organize 

and operate for exclusively exempt purposes16 and 2) may not attempt to influence legislation as a 

substantial part of its activities (exceptionally very limited legislative influencing activity17,18) and 

                                                           
16 Exempt purposes - charitable, religious, educational, scientific, literary, testing for public safety, fostering national or 

international amateur sports competition, and preventing cruelty to children or animals https://www.irs.gov/charities-non-

profits/charitable-organizations/exempt-purposes-internal-revenue-code-section-501c3  
17 https://www.irs.gov/pub/irs-pdf/p4220.pdf, a 501(c)(3) organization: must absolutely refrain from participating in the 

political campaigns of candidates for local, state or federal office; must restrict its lobbying activities to an insubstantial part 

of its total activities;  
18 There are around 29 types of the tax-exempted nonprofits. Apart from 501(c)3 that is charitable organization, there are: 

501(c)4 (social welfare organizations), 501(c)5 (labor, agricultural organizations), 501(c)6 (trade and professional 

associations), 501(c)7 (clubs), 501(c)9, 17(employee associations), 501(c)19 (veterans’ associations), etc that are permitted 

to carryout legislative influencing (lobbying activity) as they live from the donations of their members and some of them are 
allowed limited political campaign supporting candidates activity.  

https://www.irs.gov/charities-non-profits/charitable-organizations/exempt-purposes-internal-revenue-code-section-501c3
https://www.irs.gov/charities-non-profits/charitable-organizations/exempt-purposes-internal-revenue-code-section-501c3
https://www.irs.gov/pub/irs-pdf/p4220.pdf
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it may not participate in any campaign activity for or against political candidates19. Organisation’s 

communication, external factors, including the communication's timing, its targeted audience, and 

how the message relates to public policy positions that distinguish candidates in a campaign are 

considered to evaluate the compliance.10 Political activity prohibition is not intended to restrict free 

expression on political matters by leaders of non-profit organizations speaking for themselves in 

their personal capacity.  Allowed public-political activities are:  

- activity influencing the appointment and confirmation of appointed public officials, such 

as judicial and executive branch nominees, 

- informational voter guides, may be permissible if conducted in a non-partisan manner,11 

- invite a candidate to appear or speak at an organization event in a non-candidate capacity, 

avoiding any mention of the speaker's candidacy or the election so as not to indicate support 

for or opposition to any candidate20, 

- voter registration and get-out-the-vote drives are permissible as long as they are conducted 

in an unbiased manner without reference to any particular candidate or political party, the 

organization must use neutral and nonpartisan criteria21, 

- take positions on public policy issues such as environmental protection, gun violence 

prevention, health care, or education by include educating and persuading the public 

through communications ranging from fundraiser speeches to mass media campaigns22, 

- advocate for the passage or defeat of a ballot measure or other legislation within certain 

limits (by-laws objectives specified, and less than 20% of income spent),23 

- engage in lobbying (“attempting to influence legislation24”), so long as those activities do 

not amount to a "substantial" part of the charity's activities.25  If engages in substantial 

lobbying, it is deemed an action organization and no longer qualifies for 501(c)(3) status, 

                                                           
19Action Organization - Political activities and legislative activities (commonly referred to as lobbying) are two different things 

and are subject to two different sets of rules and have different consequences of exceeding the limitations. 

https://www.irs.gov/charities-non-profits/charitable-organizations/political-and-lobbying-activities  
20 IRS has indicated that the organization must provide all opposing candidates an equal opportunity to participate at the same 

or a "comparable" event. the organization must take steps to ensure that: a. It provides an equal opportunity to participate to 

all political candidates seeking the same office; b. It does not indicate any support for or opposition to any candidate (including 

candidate introductions and in communications concerning any candidate’s attendance); and c. No political fundraising occurs. 

If an organization invites a candidate to speak in a non-candidate capacity, it must ensure that: a. The individual is chosen to 

speak solely for reasons other than candidacy for public office; b. The individual speaks only in a non-candidate capacity; c. 

Neither the candidate nor any representative of the organization makes any mention of the individual's candidacy or the 

election; d. No campaign activity occurs in connection with the candidate's attendance; e. The organization maintains a 

nonpartisan atmosphere on the premises or at the event where the candidate is present; and f. The organization clearly indicates 

the capacity in which the candidate is appearing and does not mention the individual’s political candidacy or the upcoming 

election in the communications announcing the candidate’s attendance at the event.  
21 501(c)(3) may not target groups because they tend to belong to a particular political party or have voted a certain way in 

prior elections 
22 If a statement not only addresses an issue but also could be construed as favouring or opposing a particular candidate or 

group of candidates, even if it does not mention the name of a candidate or political party, it may be found to be political 

intervention. 
23 However, when ballot measures become closely identified with a candidate who has publicly endorsed or opposed the 

measure, any lobbying communications related to that measure must be carefully crafted to focus solely on the substance of 

the measure and avoid any indication that the organization supports or opposes a particular a candidate. 
24 the term "legislation" includes action by Congress, any state legislature, local council, or similar body, or by the public in a 

referendum, ballot initiative, constitutional amendment, or similar procedure, and the term “specific legislation” includes both 

legislation that has already been introduced in a legislative body and a specific legislative proposal that the organization either 

supports or opposes 
25 lobbying activities is determined under either the default "substantial part" test or the elective, bright-line "expenditure test" 

under Section 501(h), less than 20% of the income. IRS limitations on lobbying activities, charities are also governed by state 

and federal lobbying disclosure laws that require certain organizations and individuals to register and file periodic reports on 

their lobbying activities 

https://www.irs.gov/charities-non-profits/charitable-organizations/the-restriction-of-political-campaign-intervention-by-section-501c3-tax-exempt-organizations
https://www.irs.gov/charities-non-profits/lobbying
https://www.irs.gov/charities-non-profits/charitable-organizations/political-and-lobbying-activities
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including grass roots lobbying (attempt to affect the opinions of the general public26) or 

direct lobbying (communication with any member or employee of a legislative body), 

- engaging in nonpartisan analysis, study or research, 

- responding to written requests for technical advice or assistance from a governmental body 

or committee, 

- appearances before, or communications to, any legislative body with respect to a possible 

decision which might affect the existence of the organization, its powers and duties, tax-

exempt status, or the deduction of contributions to the organization (the "self-defence" 

exception), 

- examination of broad social, economic, and similar problems (such as pollution or 

population control), including any public discussion or communications with members of 

legislative bodies or government employees, even though the general subject of the 

communication may also be the subject of legislation before a legislative body, so long as 

such discussion does not address itself to the merits of any specific legislative proposal and 

does not directly encourage recipients to take action with respect to legislation, 

- take positions on public policy issues, including issues that divide candidates in an election 

for public office as long as the message does not in any way favor or oppose a candidate, 

as long as the message does not need to identify the candidate by name to be prohibited 

political campaign activity, and does not show a picture of a candidate, refers to a 

candidate’s political party affiliations, or contains other distinctive features of a candidate’s 

platform or biography may be prohibited political campaign activity,27  

- leaders of organizations from expressing their views on political matters if they are 

speaking for themselves as individuals, nor are leaders prohibited from speaking about 

important issues of public policy, yet, for their organizations to remain tax exempt under 

section 501(c)(3), leaders cannot make partisan comments in official organization 

publications or at official functions of the organization28. 

Germany 

The rules indicate that some activities relating to the development of public opinion are 

acceptable:  

- comment on politics related to its tax-exempt purpose, public-benefit purpose, 

- communicate with legislators about proposed legislation,  

- carry out general political education as the general support for democratic 

development,  

- campaign to introduce a Financial Transaction Tax and a Wealth Tax as this 

promote the public benefit purpose of “political education” and do not merely serve 

as a campaign for a specific political party,   

- advocate for further legislative development in their respective fields of knowledge 

and experience,  

                                                           
26 If the communication: (1) refers to “specific legislation”, (2) reflects a view on such legislation, and (3) encourages the 

recipient of the communication to take action with respect to such legislation. 
27 A website is a form of communication. If an organization posts something on its website that favors or opposes a candidate 

for public office, it is prohibited political campaign activity. Posting information on its website is the same as if the organization 

distributed printed material or made oral statements or broadcasts that favored or opposed a candidate. If an organization 

establishes a link to another website, it is responsible for the consequences of establishing and maintaining that link, even if 

the organization does not have control over the content of the linked site, the linked content and adjust or remove any links 

that could result in prohibited political campaign activity. 
28 Board members, staff, and other individuals associated with a 501(c)(3) organization must be careful to avoid making any 

partisan comments in official organization publications, at official functions of the organization, or otherwise in a manner that 

would be attributed to the organization. The organization should prohibit all individuals from using the organization's assets 

or facilities, including mailing lists and email accounts, for personal election campaign work. 



Why pushing nonprofits to carry out partisan(party)-political activities? Resource Center for Human Rights (CReDO) 

 

17 

 

- efforts to improve the living conditions of the German public and the natural 

environment,  

- federal, regional, and municipal parliaments often seek closer communication with 

nonprofits to benefit from deeper insights into social and cultural issues and in 

order to reach out to those who live under less fortunate conditions.  

Brazil 

The law generally imposes no restrictions on the ability of associations to engage in 

legislative or political activities. These entities may freely advocate for or against legislation.  

Canada 

Permitted public-political activities: 

- Distributing the charity’s research, including on election candidates,  

- Publishing a research report online, giving an interview about it, 

- Presenting the research report to a Parliamentary Committee, and distributing it to Members 

of Parliament,  

- Participating in an international policy development working group,  

- Joining a government advisory panel to discuss policy changes, 

- Buying a newspaper advertisement to pressure the government,  

- Organizing a march to Parliament Hill,  

- Organizing a conference to support the charity’s opinion, carrying out communications 

media campaign,  

- Using a mail campaign to urge supporters to contact the government.   

France 

Awareness-raising and legislative activities are the political-public activities: 

- Conduct a workshop or conference to educate the public on an issue of importance and 

take a position on the issue; 

- Criticize government policy or officials either in a domestic or international forum,  

- Testifying on behalf of a nonprofit in a public hearing on a law or policy. 

- Advocating for changing a law or a regulation/decision, for example, through drafting 

an analysis/recommendations and submitting them to the relevant 

government/parliament body without receiving an official invitation to submit such 

analysis/recommendations. 

- Sending letters/emails to its members and non-members, asking them to join a protest 

meeting in front of the Parliament/Government building or asking for their signatures on 

a letter to be sent to the Parliament/Government on an issue of concern, 

- Criticize government policy or officials either in a domestic forum or at an international 

forum, 

- Conduct exit polls of voters after elections.  
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UK29 

Political activity must be undertaken by a charity only in the context of supporting the 

delivery of its charitable purposes, it must not be the continuing and sole activity of the charity. A 

charity may choose to focus most, or all, of its resources on political activity for a period. The key 

issue for charity trustees is the need to ensure that this activity does not become the reason for the 

charity’s existence. Charities may:  

- campaign for a change in the law, policy or decisions where such change would support the 

charity’s purposes,  

- campaign to ensure that existing laws are observed, 

- give its support to specific policies advocated by political parties if it would help achieve its 

charitable purposes, ensuring the charity is not a vehicle for the expression of the political 

views of any individual trustee or staff member,  

- carry out political activity for a change in the law if it supports their own charitable purpose,  

- seek to influence government or other public bodies, providing it is in support of their 

charitable purposes. 

Slovakia 

Nonprofit may engage in general political or lobbying activities, assuming that these 

activities are compatible with the public benefit purposes for which the NGO has been 

established. 

 

Discussion 

Review of the exiting legal provisions of the mentioned countries return a consistent 

practice of the public-political spectrum of activities that are allowed to be carried out by the 

nonprofits. Review of the presented practice in the countries featured returns the list of the 

activities that are considered of pubic value for the society and are legitimate to be carried out 

by the nonprofits. These are so-called public-political activities.  

Certainly, there are some nuances in carrying out some of these public-political activities 

as for instance the extent of carrying out of the lobbying activities in case of US or the 

organization of the social public events with the participation of the public-political persons in 

UK, yet, these are activities that are allowed in some terms. There are also particular activities 

that are not allowed in some countries, while allowed in certain conditions in other countries, 

even along the countries with the similar legal cultures, yet they follow generally in the pattern 

below that could be generalized as a minimal common standard.   

Public-political activities that are allowed: 

 Review, analysis, evaluation, public calls, for and against draft laws, draft policies,  

 Information, education, debates for political parties, 

 Information, education, debates for wider audiences, citizens, 

 Media appearance on critical issues, policies, advocacy calls, joint statements, 

 Lobbying activities, influencing directly legislation, 

                                                           
29 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/610137/CC9.pdf  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/610137/CC9.pdf
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 Organization of assemblies, demonstrations, gatherings for and against draft law, 

government or political party policy, 

 Organization of social events, celebrations, networking, honoring, or donations 

collection event. 

 

4.2 Partisan(party)-political activity 

 

Below we present the practices of the countries regarding partisan(party)-political 

activities that are now allowed. We arrive at this conclusion later in this section.  

USA 

Tax-exempted non-profits are not allowed to:  

- action organization are not entitled to 501(c)(3) status, if it intervenes in any political 

campaign for or against a candidate for public office, 

- prohibited from directly or indirectly participating in, or intervening in, any political 

campaign on behalf of (or in opposition to) any candidate for public office30, 

- not make a contribution to a political organization described in section 527 (such as a 

candidate committee, political party committee or political action committee (PAC)), nor 

may such an organization establish and maintain a separate segregated fund under section 

527,   

- violating the prohibition against political campaign intervention may result in denial or 

revocation of the 501(c)(3) organization's tax-exempt status and the imposition of certain 

excise taxes31. 

Germany 

Tax laws provide some limitations on partisan(party)-political activities: 

- organizations pursuing tax-privileged purposes must not spend any of their assets for the 

direct or indirect benefit of political parties, for instance through campaigning.32,  

- tax-exempted nonprofits may not act as direct supporters of political parties and nonprofits 

with tax-privileged purposes must not spend any of their assets for the direct or indirect 

benefit of political parties33, 

- nonprofits are not allowed to support or campaign for political parties or their political 

representatives,  

- If nonprofits do that, the nonprofits face the likelihood of losing their tax benefits.  

Brazil  

Explicit limitation on political activities applies to nonprofits, which may not take part 

in political campaigns under any circumstances or support political parties or politicians in 

any way (Law 9.790/99 Article 16). These restrictions cover political party activities and the 

                                                           
30(1) the activity must constitute a political campaign, and (2) the campaign must be with respect to a candidate for public 

office. 
31 The IRS has the discretion to determine which sanctions it imposes - a) revocation, b) excise tax, or c) both. 
32 https://www.cof.org/content/germany#Political, Fiscal Code §55(1) 
33 AO Article 55 section 1 

https://www.cof.org/content/germany#Political
http://www.usig.org/countryinfo/laws/Germany/Germany%20Abgabenordnung%20sec.%2055.doc
http://www.usig.org/countryinfo/laws/Germany/Germany%20Abgabenordnung%20sec.%2055.doc
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nomination of candidates for parliamentary and local government elections at the county 

level.34 

France 

Public utility associations and public utility foundations may not engage primarily in 

political activities (Opinion of the Conseil d’Etat of June 13, 1978, No. 322894). The 

involvement of NGOs in the funding of political parties and election funds is prohibited. 

Canada35  

The following scenarios illustrate prohibited activities: 

- Supporting an election candidate including in the charity’s newsletter,  

- Supporting financially directly or indirectly the electoral candidate or a political party,  

- Distributing leaflets highlighting lack of government support for charity goals,  

- Preparing dinner for campaign organizers of a political party,  

- Inviting competing election candidates to speak at separate events. 

UK 

 

A charity cannot exist for a political purpose, which is any purpose directed at furthering the 

interests of any political party, or securing or opposing a change in the law, policy or decisions 

either in this country or abroad. It must remain politically neutral and should consider working with 

other parties to help ensure public perceptions of neutrality. Trustees should be as open and 

transparent as possible about any engagement their charity has with a political party. A charity 

cannot:  

- provide financial support or support in kind to a political party, provide funds, or other 

resources, to a political candidate,  

- send its staff or volunteers to distribute leaflets for or against a candidate,  

- organize a campaign against or in support of any candidate to a public office or a political 

party before an election36,  

- electoral law that apply to charities in the same way as to any other body,  

- give support or funding to a political party, nor to a candidate or politician,  

A charity may express support for particular policies which will contribute to the delivery of 

its own charitable purposes so long as its independence is maintained, and perceptions of its 

independence are not adversely affected.  

Slovakia 

Nonprofits are expressly forbidden from using their assets to support political parties 

or political movements. Foundations and nonprofits are also explicitly prohibited from 

financially supporting a candidate running for a public position.   

 

                                                           
34 https://www.cof.org/content/brazil#Political  
35 http://www.icnl.org/research/journal/vol12iss1/special_1.htm  
36 yet, can engage with a political party in ways that support its charitable purposes and can advocate support for particular 

policies of a political party (e.g., an environmental charity could support the green policies of a particular political party) or 

invite politicians to address its conferences, although it should maintain balance and neutrality and should not always invite 

speakers from the same party,   

https://www.cof.org/content/brazil#Political
http://www.icnl.org/research/journal/vol12iss1/special_1.htm
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Discussion 

Review of the exiting legal provisions of the mentioned countries return a consistent 

practice of the so called partisan(party)-political activities that are not allowed to be carried 

out by the nonprofits. There is almost unanimous agreement in part of these activities.  

 

Partisan(party)-political activities that are prohibited for nonprofits:  

 Support of a political party, competitor via transfer of technology, knowledge, 

 Direct endorsement or call for and against a vote, 

 Supplying, transferring, collecting financial means in behalf of political party. 

   

4.2 International references 

 

There are several authoritative references regarding the public-partisan-political 

activities of the nonprofits:  Recommendations of Committee of Ministers of COE, 

OSCE/ODIHR and Venice Commission Guidelines37, GRECO, World Organization of Non-

governmental Organizations (WANGO) Code of Ethics & Conduct for NGOs38.  

Review of these sources is informative and educational as one could see that there are 

some differences in the interpretation of what is allowed and what is not allowed to be carried out 

by the nonprofits. We present the analysis of these sources at the end of the section. 

 

Recommendation CM/Rec(2007)1439 

Cited under the objectives rather than guiding principles expressing the desired 

accomplishment of the results.   

11.        NGOs should be free to pursue their objectives, provided that both the objectives and 

the means employed are consistent with the requirements of a democratic society. 

12.        NGOs should be free to undertake research, education and advocacy on issues of 

public debate, regardless of whether the position taken is in accord with government policy 

or requires a change in the law.40 

                                                           
37 OSCE/Venice Commission Guidelines on Freedom of Association https://www.osce.org/odihr/132371?download=true  
38 http://www.wango.org/codeofethics/ComplianceManual.pdf  
39 WITHDRAWN Explanatory Memorandum to Recommendation CM/Rec (2007) 14 of the Committee of Ministers to 

member states on the Legal Status of Non-Governmental Organisations in Europe Recommendation CM/Rec(2007)14, of the 

Committee of Ministers to member states, on the legal status of non-governmental organizations in Europe,  

https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d534d  
40 WITHDRAWN Explanatory Memorandum to Recommendation CM/Rec (2007) 14 of the Committee of Ministers to 

member states on the Legal Status of Non-Governmental Organisations in Europe 

37. The ability of NGOs to undertake research, education and advocacy on issues of public debate will often be crucial in the 

pursuit of their objectives. It would be pointless of them to undertake such research, education and advocacy if they were not 

also able to disagree with governmental policy or propose changes in the law. http://www.statewatch.org/news/2016/feb/coe-

rec-ngos-explanatory-memo.pdf  

https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2007)14
https://www.osce.org/odihr/132371?download=true
http://www.wango.org/codeofethics/ComplianceManual.pdf
https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2007)14
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d534d
http://www.statewatch.org/news/2016/feb/coe-rec-ngos-explanatory-memo.pdf
http://www.statewatch.org/news/2016/feb/coe-rec-ngos-explanatory-memo.pdf
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13.        NGOs should be free to support a particular candidate or party in an election or a 

referendum provided that they are transparent in declaring their motivation. Any such support 

should also be subject to legislation on the funding of elections and political parties.41 

 

Recommendation CM/Rec(2017)242 

C.         Freedom of expression, political activities and participation in public life 

4.            Legal regulation of lobbying activities should not, in any form or manner whatsoever, 

infringe the democratic right of individuals to: 

a.            express their opinions and petition public officials, bodies and institutions, 

whether individually or collectively; 

b.            campaign for political change and change in legislation, policy or practice 

within the framework of legitimate political activities, individually or 

collectively43. 

D.         Transparency 

5.            Information on lobbying activities in the context of public decision-making processes 

should be disclosed. 

6.            The rules on disclosure should be proportionate to the importance of the subject matter 

of the public decision-making process and should reflect constitutional guarantees. 

 

 

                                                           
41 38. Although NGOs are not political parties, support by the former for the latter in elections and referenda can be an 

important means of realising a particular objective, whether in whole or in part, as the outcome of an election or 

referendum may lead to a change in law or policy favourable to that objective. NGOs should, therefore, be free to provide 

that support but this may be conditioned on them being transparent in declaring their motivation, particularly to ensure 

that their members and funders are aware of such support being given and that the law on the funding of elections and 

political parties is observed. That law may, for example, set limits on the level of funding that can be provided or prohibit 

funding from sources outside the state concerned. 

(para 13) 39. Furthermore, while NGOs should be able to support political parties on particular issues, such support may 

be incompatible with the objectives of some funders, whether because they are prohibited from supporting any form of 

advocacy or because their public status requires them to be non-partisan, and they should, therefore, be able to refuse or 

withdraw financial and other benefits where this support is given. 

http://www.statewatch.org/news/2016/feb/coe-rec-ngos-explanatory-memo.pdf  
42 Recommendation of the Committee of Ministers to member States on the legal regulation of lobbying activities in the context 

of public decision making https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=0900001680700a40  

43 Lobbying may take many forms. Some examples are given below, 

https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016806f4fbf in Explanatory Memorandum: 

-                 Offering advice or making presentations to officials, either on an occasional or regular basis; 

-                 Submitting reports to public officials in which specific details for a proposed policy are drafted; 

-                 Pursuing informal contacts with politicians or civil servants (e.g. lunch appointments, impromptu visits, 

telephone calls); 

-                 Sending directed messages via social media or otherwise sending solicited or unsolicited information or 

documents; 

-                 Participating in public (open) or restricted (closed) consultations; 

-                 Participating in formal consultation through institutionalized channels; 

-                 Participating in hearings, such as parliamentary committees; 

-                 Participating in a delegation or conference. 

 

https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2017)2
http://www.statewatch.org/news/2016/feb/coe-rec-ngos-explanatory-memo.pdf
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=0900001680700a40
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016806f4fbf
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Recommendation Rec(2003)444 

Article 3 General principles on donations  

a. Measures taken by states governing donations to political parties should provide 

specific rules to: – avoid conflicts of interests; – ensure transparency of donations and 

avoid secret donations; 

Article 6 Donations to entities connected with a political party  

Rules concerning donations to political parties, with the exception of those 

concerning tax deductibility referred to in Article 4, should also apply, as appropriate, to all 

entities which are related, directly or indirectly, to a political party or are otherwise under 

the control of a political party. 

Article 7 Donations from foreign donors  

States should specifically limit, prohibit or otherwise regulate donations from 

foreign donors. 

OSCE/ODIHR, Venice Commission Guidelines  

Principle 4: Freedom to determine objectives and activities, including the scope of 

operations.  

29. Founders and members of associations shall be free in the determination of the 

objectives and activities of their associations, within the limits provided for by laws that 

comply with international standards.45  

Principle 6: Freedom of expression and opinion.  

31. Associations shall have the right to freedom of expression and opinion through their 

objectives and activities. This is in addition to the individual right of the members of 

associations to freedom of expression and opinion. Associations shall have the right to 

participate in matters of political and public debate, regardless of whether the position 

taken is in accord with government policy or advocates a change in the law.46, 47 

 

 

 

                                                           
44 Committee of Ministers to member states on common rules against corruption in the funding of political parties and electoral 

campaigns  https://rm.coe.int/16806cc1f1  
45 87. Subject to the restriction on profit-making considered above, associations should be able to pursue all the objectives and 

undertake all the activities open to individual persons acting alone. Furthermore, legislation pertaining to associations should 

not dictate or restrict the objectives and activities that associations wish to pursue and undertake, including by providing a 

restrictive list of permissible objectives or activities or through a narrow interpretation of the legislation relating to the 

objectives and activities of associations. 
46 89. Associations are entitled to promote changes to the law or to the constitutional order so long as they do so by 

employing peaceful means in exercise of their freedom of expression. The ECtHR has stated that “notwithstanding its 

autonomous role and particular sphere of application, Article 11 (ECHR) must also be considered in the light of Article 10 

(ECHR). The protection of opinions and the freedom to express them is one of the objectives of the freedoms of assembly and 

association as enshrined in Article 11 (ECHR)”.121 Such freedom of expression as enshrined in Article 10 of the ECHR is 

applicable, subject to paragraph 2, not only to information or ideas that are favourably received or regarded as inoffensive or 

as a matter of indifference, but also to those that “offend, shock or disturb”. 
47 101. In practical terms, the exercise of freedom of expression and opinion also means that associations should be free to 

undertake research, education and advocacy on issues of public debate, regardless of whether the position taken is in 

accordance with government policy or advocates a change to the law. 

https://rm.coe.int/16806cc1f1
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GRECO 

Assessment of risks of corruption and conflict of interests48 

 prevent conflicts of interest and handle them should they arise: the idea here is to 

both ensure transparency before any issue arises (with a system of systematic 

declaration of financial interests and parallel activities, to be made as soon as a 

person takes office) and subsequently resolve any conflict arising in practice, 

particularly as a result of exercising special responsibilities (for example reporting the 

conflict, abstaining where necessary etc.); 

 specify the degree of independence and loyalty expected – especially in dealings 

with third parties external to the assembly which might seek to influence proceedings 

(including pressure groups); 

 specify the course of action to be taken when certain benefits are offered (gifts, 

hospitality, awards, financial support and sponsoring etc.); 

WANGO - Code of Ethics & Conduct for NGOs49 

A. Responsibility, Service, and Public Mindedness 

An NGO should recognize that its conduct and activities impact on the public’s 

perception of NGOs and that it shares responsibility for the public’s trust of NGOs. 

B. Cooperation Beyond Boundaries 

NGOs should maintain ethical, cooperative relationships with other NGOs, and should 

partner where possible and appropriate for the sake of the greater public good. 

An NGO should be willing to work beyond borders of politics, religion, culture, race 

and ethnicity, within the limits of the organizing documents and with organizations and 

individuals that share common values and objectives. 

B. Non-governmental 

2. Politically independent.  

The organization shall maintain independence and not be rigidly aligned or 

affiliated with any political party, although it may share a common political or legislative 

cause within the limit of its mission, stated objectives and legal structure. By itself, being 

nongovernmental does not mean that an NGO is prohibited from political activity, 

although certain types of NGOs may be proscribed by their nations from political and 

legislative activity, such as tax-exempt organizations in the United States, which are 

prohibited from participating or intervening to any substantial extent in attempts to influence 

legislation or participating in political campaigns to support or oppose any candidate(s) for 

political office. However, an NGO that is permitted to do political and legislative activity 

shall only engage within the limit of its mission and stated objectives.  

B. Public Advocacy  

1. Accuracy and in context.  

                                                           
48 Assessment of the rules controlling risks of corruption and conflicts of interest of the Conference of INGOs of the Council 

of Europe, Public 18 October 2017 Greco(2017)16-fin, https://rm.coe.int/assessment-of-the-rules-controlling-risks-of-

corruption-and-conflicts-/168075f9f2  
49 http://www.wango.org/codeofethics/ComplianceManual.pdf  

https://rm.coe.int/assessment-of-the-rules-controlling-risks-of-corruption-and-conflicts-/168075f9f2
https://rm.coe.int/assessment-of-the-rules-controlling-risks-of-corruption-and-conflicts-/168075f9f2
http://www.wango.org/codeofethics/ComplianceManual.pdf
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Information that the organization chooses to disseminate to the media, policy makers 

or the public must be accurate and presented with proper context. This includes information 

presented by the NGO with respect to any legislation, policy, individual, organization, or 

projects it opposes, supports, or is discussing. Forward-looking projections are to be 

presented clearly as such, and not as fact.  

3. Disclosure of bias.  

The organization shall present information in a fair and unbiased manner. Where a 

possible bias is unavoidable or inherent, it is to be disclosed.  

C. Relations with Government Agencies and Intergovernmental Bodies 

1. NGO objectives and independence.  

The organization shall enter into a partnership agreement with a government or 

intergovernmental body only when it is beneficial to achievement of the NGO’s objectives 

and does not compromise the independence or self-control of the organization.  

2. Appropriate and mutually beneficial.  

The organization shall seek to dialogue and cooperate with government and 

intergovernmental agencies when such cooperation would be both appropriate and mutually 

beneficial and could increase the NGO’s effectiveness in dealing with issues and priorities 

in its agenda.  

3. Mission-led.  

The organization shall not enter into a partnership with a governmental or 

intergovernmental body solely to promote the sustainability or competitive advantage of the 

NGO independent of achieving its mission objectives.  

4. Political favor.  

The organization shall not change its policies or non-partisan nature in order to 

curry political favor.  

 

Discussion 

The above sections provides reference to Council of Europe Committee of Ministers 

Recommendations: CM/Rec(2007)14, CM/Rec(2017)2, CM/Rec(2003)4, OSCE/ODIHR & 

Venice Commission joint Guidelines, GRECO assessment and WANGO nonprofit umbrella 

attempt to self-regulation. None of the reference represent a binding provision, all bearing some 

sort of authoritative reference and a contribution to soft standard setting. These soft-law 

standard setting references are broadly formulated and are less specific as compared to the 

country practices represented. At the same time, one could see a substantial consistency of 

these provisions with the country practices reviewed.  

CM/Rec(2007)/14 is the direct reference source on the matter and in selected sections 

11 and 12 (see above) represent the activities that fall within the public-political activities 

discussed. Section 13 is a somewhat departure and contains the language of “free to support a 

particular candidate or party in an election or a referendum” provided “such support should 

also be subject to legislation on the funding of elections and political parties”. At the same time 

the explanatory memorandum explains that NGOs are not political parties and the support 
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means realization of a particular objective that may lead to a change in a law or policy and the 

support should be transparent of the motivation or support a party on a particular issue or 

policy, all condition and complied with political finance requirements. One could see that this 

very approach falls marginally in between issue advocacy that coincide with a party objective 

and therefore a public-political activity or party program support/endorsement that might be 

already the partisan(party)-political activity. At the same, in the latter case the nonprofit is 

required to fully comply with the legislation on political party and financial campaign 

requirements making the partisan(party)-political activity allowed only if fully complied with 

financial disclosure and party financial rules. This obviously makes practically this activity 

impossible for the accomplishment as the reporting and financial disclosure is practically very 

different, in case of Moldova, and most of the countries and also requires the respective 

registration as political actor for the nonprofit organization. Therefore, section 13 provision 

is rather declarative than practically possible in practice.   

CM/Rec(2017)2 adds up in 2017 some details on specifically legislative and lobbying 

activities that perfectly fall under the public-political activities. In section 4b specifies the 

campaign for the change in legislation (as clarified in the Explanatory Memorandum50), policy 

or practice disclosing information on lobbying activities.   

CM/Rec(2003)4 tightens the requirements for the financial reporting of the political 

parties affiliated actors on the reporting of the financial resources. These recommendations 

refer to the possible proposal under the draft law II that political parties could set-up political 

foundations (in form of the nonprofit organization) that however that to be independently 

managed from the party as German Constitutional Court ruled rather than merging the funds 

to the party. Therefore, this recommendation additionally limits exchanging and fueling money 

from the party and an affiliated foundation.  

Freedom of Association Guidelines fully refresh and fall under the public-political 

activities in principle 4 and 6 stating that the associations have the right to participate in 

political and public debate to advocate in accord or in disaccord with the government.  

GRECO assessment of risk corruption and conflict of interests in case of the association 

umbrella forums put forward the requirements to respect independence from political 

influences and abide conflict of interest principle in exercise of public function that again 

strengthens the nature of the public-political functions.  

Finally, WANGO, as a self-regulating of the industry attempt, gives a much tougher 

approach requiring from the nonprofits higher level of independence and avoidance of 

affiliation with the perception of political parties. It imposes the rule to carry out the legislative 

activity within the limits of the mission and respecting integrity and political unaffiliation but 

promoting the public interest engaging in nonpartisan and evidence-based research.   

The review shows that the international soft-law standards in large fall under the 

public-political activities while the self-governing principles promoted by the sector 

umbrella organization requires a tougher compliance with the nonpolitical affiliation, 

integrity and evidence-based public actions, including change agenda.   

                                                           
50 https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016806f4fbf in Principle 4 

https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016806f4fbf


Why pushing nonprofits to carry out partisan(party)-political activities? Resource Center for Human Rights (CReDO) 

 

27 

 

The only activity discussed controversially contained in CM/Rec (2007)14 section 

13 is concluded to be possible to be accomplished provided there is compliance with the 

political party financing and electoral campaign financing requirements that is 

unachievable in practice for a nonprofit organization.     
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5 International practice on type of income 

 

In this section we discuss what type of income is allowed to support the public-political 

activities. These are additional constrains imposed on the pubic-political activities to be carried 

out with the particular resources of funding.   

There will be no discussion on the financial means and partisan(party)-political 

activities as they are already forbidden to be carried out by the nonprofits and none of 

the financial means discussed are allowed as well.  

This table results from the discussions below.  

Table 5.1 Allowed and not allowed sources of funding to carry out public-political activities  

Category I - Private income – 

allowed for public political 

activities 

Category II- International 

income – conditioned for 

public-political activities 

Category III - State, public income 

– prohibited for public political 

activities 

 Tax non-exempted 

donations (physical, 

juridical non-

exempted),  

 Service contracts 

(private), 

 Service contracts 

voluntary bases or 

unrestricted funds,   

 International private 

grant (restricted 

contract), 

 International public 

funds, grants 

(restricted contract), 

 Foreign states grant, 

service (registration, 

restricted by 

contract). 

 State grants, subsidies, 

service (accreditation, 

public utility status, 

restricted), 

 Tax exempted donation, 

2% law type (public utility 

status, nonpolitical),  

 Service contracts 

(political parties). 

 

 

5.1 Review of practices  

 

USA51 

IRS is considering providing further guidance clarifying the scope of permissible 

political activity, allowing organizations to more fully engage in public policy discourse 

without fear of penalties and loss of exemption. In the meantime, public charities should 

proceed with caution when undertaking any activity which could be construed under the "facts 

and circumstances" test as impermissible intervention in a political campaign. 

- Non-profits are uniformly prohibited from using the federal grant or contract money 

for political purposes52, unless expressly authorized to do so by law. These recipient 

organizations must thus use private or other non-federal money, receipts, contributions, 

or dues for their political activities, and may not charge off to or be reimbursed from 

                                                           
51 “Political” Activities of Private Recipients of Federal Grants or Contracts, CRS Report for Congress, 2008 
52 lobbying or advocating for legislative programs or changes; campaigning for, endorsing, or contributing to political 

candidates or parties; and voter registration or get-out-the-vote campaigns. 
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federal contracts or grants for the costs of such activities, prohibited from using their 

own resources and funds for political or campaign activities53, 

- Persons who have negotiated or are negotiating a contract with the federal government 

are prohibited during the duration of that contract from making or offering to make 

political contributions to any party or candidate for public office in connection with a 

federal election (restriction reaches contributions made from the firms’ business or 

partnership assets, but would permit, in the case of partnerships, donations made from 

the personal assets of the partners),  

- Non-profits which may receive contributions which are tax-deductible for the donor, 

has an express restriction that it may not “participate in or intervene in (including the 

publishing or distributing of statements), any political campaign on behalf of (or in 

opposition to) any candidate for public office.” There are certain activities which have 

been deemed to be “nonpartisan” activities related to elections (including nonpartisan 

voter registration activities) in which such organizations may engage and still retain 

their preferred tax-exempt status.  

 

The primary restriction imposed on private foundations funding public charity lobbying is 

that the grant may not be “earmarked” for lobbying purposes. Under IRS regulations, grants by 

private foundations to public charities fall into two categories: 

- General Support Grants. Private foundations may make general support grants to 

public charities that lobby, so long as the grant is not "earmarked" for lobbying 

purposes. It is in the public charity's discretion as to how the funds are used. Since a 

certain amount of lobbying may be a legitimate activity for the public charity, it may 

use the general purpose grant funds to pay for its lobbying expenditures. A private 

foundation is not required to seek information regarding a charity's lobbying budget in 

order to make a general support grant. 

- Specific Project Grants. Private foundations may make specific project grants to non-

profits even if a component of the special project includes lobbying activities. In this 

situation, the private foundation may fund up to the amount of the non-lobbying part of 

the specific project. This special project grant rule is designed to allow the private 

foundation to support organizations with projects that include a lobbying component. 

In determining whether the amount of the grant will exceed the amount budgeted for 

non-lobbying activities, the private foundation may rely on budget documents or other 

sufficient evidence supplied by the grantee organization showing the proposed 

(bifurcated) budget of the specific project, unless it has reason to doubt such 

information.  

 

 

 

 

                                                           
53 restrictions apply to attempts to influence any federal or state legislation through direct or “grass roots” lobbying 

campaigns, or political campaign contributions or expenditures, but exempt any activity authorized by Congress, or when 

providing technical and/or factual information related to the performance of a grant or contract when in response to a 

documented request. The Federal Acquisition Regulations (FAR) apply to commercial contractors and non-profit contractors 

of the federal government. 
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Discussion 

 Review of the country practices show explicitly that all types of state grants, subsidies 

are not allowed to be used as financial means for carrying out public-political activities. These 

funds should not be used, accounted and reported for the costs of the public political activities. 

Similarly, use of the tax-exempted donations to the non-profits is subject to stricter scrutiny. 

Service contracts from the funds provided by the political parties undermines the nonpartisan 

nature of the non-profit organization and is not allowed as well. Countries reviewed provide 

direct legislative prohibition in this sense.   

 International sources provided in the Category II funds according to Table 5.1 are 

subject of the contractual relationship for the non-profits to carry out public-political activities. 

Foreign states grant and services have detailed regulations. In the same manner private 

international grants and international organizations grants provide details on what type of 

public-political activities is allowed. The respective guidelines list activities that are allowed 

and funded and what is not funded.   

  

5.2 International references 

 

There are several authoritative references regarding the public-partisan-political 

activities of the nonprofits:  Recommendations of Committee of Ministers of COE, 

OSCE/ODIHR and Venice Commission Guidelines54, GRECO.  

GRECO Thematic Review – Political Funding55 

2.1. The status of those involved in political activities  

7. The legislation on political financing is directed towards political parties and 

candidates for election. To be fully comprehensive, therefore, the legislation must apply to 

both groups and establish a legal status for political parties that applies to all their 

componence. 

2.1.2. Applying the legal status of political parties to bodies performing the same 

functions  

10. Most of the member states that have been evaluated have opted to define political 

parties in their legislation. 11... the growing role played by associations of voters in public 

affairs, even though these do not have the status of political parties, which brings with it 

obligations of transparency and properly audited accounts in order to claim tax 

concessions on donations they receive.  

2.3.4.5. Foundations linked to parties  

74. The issue of foundations with close links to political parties concerns only a 

limited number of member states, above all Germany. In 1986, the federal constitutional court 

ruled that foundations were to be considered as organisations independent from the 

political parties. However, the GET thought that this still raised certain questions (§ 106 of 

                                                           
54 OSCE/Venice Commission Guidelines on Freedom of Association https://www.osce.org/odihr/132371?download=true  
55 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806cbff2  

https://www.osce.org/odihr/132371?download=true
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806cbff2
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the evaluation report) that had to be resolved (§ 108 and recommendation v. ii). At all events, 

in the interests of a more comprehensive approach to party financing in Germany there should 

be an official document setting out the various forms of state support effectively granted or 

available. 

76... established foundations of political parties regulated by a special law, which 

are obliged to publish a summary report on their finances, other types of foundations may 

receive donations, including anonymous donations or foreign donations, without being subject 

to the same disclosure rules as parties or party foundations. Such practices offer a means of 

funding which circumvents the rules on political party funding. 

Recommendation CM/Rec(2007)14 56 

C.         Public support 

57.        NGOs should be assisted in the pursuit of their objectives through public funding and 

other forms of support, such as exemption from income and other taxes or duties on 

membership fees, funds and goods received from donors or governmental and international 

agencies, income from investments, rent, royalties, economic activities and property 

transactions, as well as incentives for donations through income tax deductions or credits.57 

60.        The grant of public support can also be contingent on an NGO falling into a particular 

category or regime defined by law or having a particular legal form.58 

 

ODIHR/OSCE and Venice Commission on Guidelines of Freedom of Association 

Principle 7: Freedom to seek, receive and use resources  

32. Associations shall have the freedom to seek, receive and use financial, material 

and human resources, whether domestic, foreign or international, for the pursuit of their 

activities. In particular, states shall not restrict or block the access of associations to resources 

on the grounds of the nationality or the country of origin of their source, nor stigmatize those 

who receive such resources. This freedom shall be subject only to the requirements in laws 

that are generally applicable to customs, foreign exchange, the prevention of money 

laundering and terrorism, as well as those concerning transparency and the funding of 

                                                           
56 Recommendation CM/Rec(2007)14, of the Committee of Ministers to member states, on the legal status of non-

governmental organizations in Europe,  https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d534d  

57 WITHDRAWN Explanatory Memorandum to Recommendation CM/Rec (2007) 14 of the Committee of Ministers to 

member states on the Legal Status of Non-Governmental Organisations in Europe 

109. It is appropriate to grant public support to NGOs since they are often able to answer the needs of society in ways that 

public bodies cannot. The forms that such support can take will be wide-ranging and will need to be settled according to the 

conditions prevailing in a country at a particular time. However, various forms of tax exemption, whether directly to the 

NGOs themselves or indirectly to those who might thereby be encouraged to make donations to them, are likely to be the 

most useful as they enable NGOs to determine the best use of the resulting income. 

http://www.statewatch.org/news/2016/feb/coe-rec-ngos-explanatory-memo.pdf  
58 WITHDRAWN Explanatory Memorandum to Recommendation CM/Rec (2007) 14 of the Committee of Ministers to 

member states on the Legal Status of Non-Governmental Organisations in Europe  

112. The provision of public support (in the form of financial or other benefits) for the activities of NGOs is something that 

can be made contingent upon them qualifying for a special category or regime (e.g., a charity), or even a specific legal form 

(e.g., a trade union, church or religious association). A failure to obtain such a status or classification or to be allowed to take 

on such a legal form should not, however, lead to the loss of any legal personality already acquired. 

http://www.statewatch.org/news/2016/feb/coe-rec-ngos-explanatory-memo.pdf 

https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2007)14
https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2007)14
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d534d
http://www.statewatch.org/news/2016/feb/coe-rec-ngos-explanatory-memo.pdf
http://www.statewatch.org/news/2016/feb/coe-rec-ngos-explanatory-memo.pdf
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elections and political parties, to the extent that these requirements are themselves consistent 

with international human rights standards.59 

FATF-GAFI – IX Special Recommendations60 

VIII. Non-profit organisations  

Countries should review the adequacy of laws and regulations that relate to entities that 

can be abused for the financing of terrorism. Non-profit organisations are particularly 

vulnerable, and countries should ensure that they cannot be misused: (i) by terrorist 

organisations posing as legitimate entities; (ii) to exploit legitimate entities as conduits for 

terrorist financing, including for the purpose of escaping asset freezing measures; and (iii) to 

conceal or obscure the clandestine diversion of funds intended for legitimate purposes to 

terrorist organisations. 

 

Discussion 

 The review dwells on the relevant soft-law references: GRECO assessments, CM/Recs, 

FATF-GAFI Recs and ODIHR/OSCE & Venice Commission.  

 GRECO requires strict disclosure of any politically motivated funding of any actor that 

performs functions in the interest of the political party either it is a political party of another 

entity, including nonprofit. It states that associations even though they do not have the political 

party status if engaged in partisan(party)-political activity have to disclose fully and comply 

with the political party financing and election financing requirements. This is to avoid 

circumvention of the rules on political party funding.  

 CM/Rec(2007)14 and ODIHR/OSCE & Venice Commission refer to full accountability 

and transparency in terms of party funding to avoid use of the nonprofits as a vehicle for the 

money laundering or circumvention of the party funding.  

 The same approach is taken by the FATF-GAFI outlining possible vulnerabilities of the 

nonprofits in similar regard of the money laundering as the means for possible circumvention 

of party funding.  

        

  

                                                           
59 102. The protection afforded by Article 22 of the ICCPR and by Article 11 of the ECHR extends to all activities of an 

association.137 It has also been stressed that associations must have the means to pursue their objectives.138 Accordingly, 

fundraising activities are protected under Article 22 of the ICCPR and Article 11 of the ECHR. The right to freedom of 

association would be deprived of meaning if groups wanting to associate did not have the ability to access resources of different 

types, including financial, in-kind, material and human resources, and from different sources, including public or private, 

domestic, foreign or international (for more detailed information on resources, see Section C, Subsection 2 [E] of these 

Guidelines). Therefore, the ability to seek, secure and use resources is essential to the existence and operation of any 

association.139 Furthermore, associations should be free to engage in any lawful economic, business or commercial activities 

in order to support their not-for-profit activities. 104. The resources received by associations may legitimately be subjected to 

reporting and transparency requirements. However, such requirements shall not be unnecessarily burdensome, and shall be 

proportionate to the size of the association and the scope of its activities, taking into consideration the value of its assets and 

income. 
60 http://www.fatf-gafi.org/publications/fatfrecommendations/documents/fatf-recommendations.html, http://www.fatf-

gafi.org/media/fatf/documents/reports/FATF%20Standards%20-%20IX%20Special%20Recommendations%20and%20IN%

20rc.pdf   

http://www.fatf-gafi.org/publications/fatfrecommendations/documents/fatf-recommendations.html
http://www.fatf-gafi.org/media/fatf/documents/reports/FATF%20Standards%20-%20IX%20Special%20Recommendations%20and%20IN%20rc.pdf
http://www.fatf-gafi.org/media/fatf/documents/reports/FATF%20Standards%20-%20IX%20Special%20Recommendations%20and%20IN%20rc.pdf
http://www.fatf-gafi.org/media/fatf/documents/reports/FATF%20Standards%20-%20IX%20Special%20Recommendations%20and%20IN%20rc.pdf
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6 Analysis and conclusions  

 

This section brings together the developed instruments of the analysis to discuss 

systematically public-partisan-political continuum of activities in conjunction with the 

different sources of income. It also finally applies the developed instruments of analysis to the 

draft law provisions to reach the conclusion on whether these provisions are in compliance 

with existing country practices and international soft standards.    

 

6.1 Classification of activities 

 

The table below presents on the vertical axis the public-partisan-political continuum of 

activities and on the horizontal axis the types of sources of the financial means. The 

corresponding intersection provide the algorithm to judge on whether these activities are 

allowed or not and in what conditions.  

The upper part of the Table (from 1 to 7) concentrates the public-political activities that 

are allowed to be carried out by the nonprofits, yet at the same time the sources of financial 

income could impose some restrictions. For instance, activity 1 (review, analysis or the policy, 

law, political program) is a public-political activity that is allowed in principle for the nonprofit, 

yet use of the tax-exempted donations (A) restricts the effort and the manner of carrying out of 

this activity – fair and impartial, mission-bound and less than 20% of the effort.  

The lower part of the Table (from 8 to 10) concentrates partisan(party)-political 

activities that are generally not allowed to be carried by the nonprofits. For instance, support 

political party, competitor via transfer of technology (8). 

  Table 6.1 Classification by activities and financial means 

  Type of income of nonprofit organizations (not affiliated persons)  
 Activities using 

large/most part of 

nonprofit 

organization (not 

affiliated persons) 

resources 
(material, financial, 

human) 

A. Tax 

exempted 

donation 
2% law 

(public 

utility status, 

nonpolitical) 

B.State 

grants, 

subsidies, 

service 

(accreditation, 

public utility 

status, 

restricted) 

C.Foreign 

states, 
grants, 

service 

(registration, 

restricted by 

contract) 

D.Intern’l 

private 

grants, 

services 

(physical, 

firm) 

(restricted 

contract) 

E.Tax 

non-

exempted 

donations 
(physical, 

juridical 

non-

exempted) 

F.Service 

contracts 
(private) 

G. Service 

contracts 
(political 

parties) 

H.Service 

contracts 

voluntary 

bases or 

unrestricted 

funds 

P
u

b
li

c-
p

o
li

ti
ca

l 

a
ct

iv
it

ie
s 

1.Review, analysis, 

evaluation, public 

calls (policies, 

political programs)61 

Yes, 

if in by-laws, 

fair, impartial 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

Yes Yes Depends,  

Yes, if 

nonpartisan, 
No, 

if political 

partisan  

Yes 

2.Information, 

education, debates 
with government, 

politicians,  

Yes, 

if in by-laws, 

fair, impartial 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

Yes Yes Depends,  

Yes, if 

nonpartisan, 
No, 

if political 

partisan 

Yes 

                                                           
61 Non-partisan focus, representative segment, policy endorsement and evidence-based  
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3. Information, 

education, debates 
with wider groups, 

incl. voter education 

Yes, 

if in by-laws, 

fair, impartial 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

Yes Yes Depends,  

Yes, if 

nonpartisan, 

No, 

if political 
partisan 

Yes 

4.Media appearance 

on critical issues, 

policies, advocacy 

calls, joint 

statements  

Yes, 

if in by-laws, 

fair, impartial 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

Yes Yes, 

 
Depends,  

Yes, if 

nonpartisan, 
No, 

if political 

partisan 

Yes 

5.Organization of 

assemblies, 

demonstrations, 

gatherings for and 

against draft law, 

government, political 

party, 

Yes, 

if only in by-

laws, fair, 
impartial and 

not perceived 

as in the 
interest of a 

political 

interest 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

and not 

perceived as in 

the interest of a 
political 

interest 

Yes,  

if conditioned 

by contact 

and not 

perceived as 

in the interest 
of a political 

interest 

Yes,  

If not 

partisan 

political 

Yes, 

if not 

partisan 

political 

Depends,  

Yes, if 

nonpartisan, 
No, 

if political 

partisan 

Yes 

6.Organization of 

social events, 

celebrations, 

networking, 

honoring, or 

donations collection 

event  

Yes, 

if in by-laws, 

fair, impartial 

Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

and not 

perceived as in 

the interest of a 
political 

interest 

Yes,  

if conditioned 

by contact 

and not 

perceived as 

in the interest 
of a political 

interest 

Yes,  

If not 

partisan 

political  

Yes, 

if not 

partisan 

political 

Depends,  

Yes, if 

nonpartisan, 

No, 
if political 

partisan 

Yes 

7.Lobbying and 

directly influencing 

adoption of the 

legislation by 

elaboration, 

approaching, 

targeting, organizing 

groups, community 

support 

Depends   Yes,  

if conditioned 

by contact 

Yes,  

if conditioned 

by contact 

and not 

perceived as in 
the interest of a 

political 

interest 

Yes,  

if conditioned 

by contact 

and not 

perceived as 
in the interest 

of a political 

interest 

Yes,  

If not 

partisan 

political 

Yes,  

If not 

partisan 

political 

Depends,  

Yes, if 
nonpartisan, 

No, 

if political 
partisan 

Yes 

P
a
rt

is
a
n

/p
a
rt

y
-p

o
li

ti
ca

l 
a
ct

iv
it

ie
s 

8.Support political 

party, competitor via 

transfer of 

technology, 

dissemination of 

information, 

elaboration of 

policies, strategy, 

organizational 

capacities  

No, 

indirect 

partisan 
engagement 

prohibited by 

non-profit 

status and 

public utility 
status  

No, 

indirect 

partisan 
engagement 

prohibited by 

non-profit 

status and use 

of state money 

for political 

purpose 

No, 

indirect 

partisan 
prohibited by 

non-profit 

status and use 

of foreign 

taxpayers 

money for 

political goal 

No, 

indirect 

partisan 
prohibited by 

non-profit 

status and use 

of foreign 

taxpayers 

money for 

political goal 

No, 

since 

partisan 
political  

No, 

since 

partisan 
political 

No,  

political 

partisan  

No,  

political 

partisan 

9.Direct 

endorsement, for or 

against vote (transfer 

of image) of a 

candidate, political 

party, government, 

agitation, voting 

campaign  

No, 

direct 

partisan 
engagement 

prohibited by 

non-profit 

status and 

public utility 
status 

No, 

indirect 

partisan 
engagement 

prohibited by 

non-profit 

status and use 

of state money 

for political 

purpose 

No, 

indirect 

partisan 
prohibited by 

non-profit 

status and use 

of foreign 

taxpayers 

money for 

political goal 

No, 

indirect 

partisan 
prohibited by 

non-profit 

status and use 

of foreign 

taxpayers 

money for 

political goal 

No, 

since 
partisan 

political 

No, 

since 
partisan 

political 

No,  

political 
partisan 

No,  

political 
partisan 

10.Supplying, 

transferring, 

collecting in behalf 
of political party of 

financial means, 

material resources,  

No, 

direct 

partisan 

engagement 
prohibited by 

non-profit 

status and 

public utility 
status 

No, 

indirect 

partisan 

engagement 
prohibited by 

non-profit 

status and use 

of state money 

for political 

purpose 

No, 

indirect 

partisan 

prohibited by 

non-profit 

status and use 

of foreign 

taxpayers 

money for 

political goal 

No, 

indirect 

partisan 

prohibited by 

non-profit 

status and use 

of foreign 

taxpayers 

money for 

political goal 

No, 

since 

partisan 

political 

No, 

since 

partisan 

political 

No,  
political 

partisan 

No,  
political 

partisan 
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6.2 Application to draft law provisions 

 

Evaluating the compliance of the draft laws with the international practice and soft-

law references is the scope of this section. The internal consistency and the comparative 

analysis of the draft laws with the existing laws, including the Fiscal Code has been carried 

out in chapter 3.  

Draft law I broad phrase of “can support political parties” include both public-

political activities and partisan(party)-political activities. In part of prohibited activities in all 

consolidated democracies partisan(party)-political activities as envisaged in the Electoral 

Code and specified in the draft law I. It is clear that a nonprofit organization cannot comply 

with the rules of the political party regarding the financial reporting and the financial 

reporting during the campaign period. Therefore, the draft law I provisions are not in the 

conformity with the reviewed country practices and international soft-law references.   

2017 (draft law I): Art 6. Activity of nonprofit organization 

(3) Nonprofit organization can support political parties, social-political organizations, 

electoral blocks and electoral candidates as stipulated in the Electoral Code or in case of 

referenda, provided it respects its by-laws and provisions of the Electoral Code and rules 

regarding the support of the political parties. Use of financial means and material 

resources received from the state is prohibited.  

 

 Draft law II contains unclear provision of “can expose opinion about electoral 

competitor” that may include  both public-political activities and partisan(party)-political 

activities. For instance, endorsement of the candidate or calls for the voting of a candidate or 

against may be part of the mentioned phrase and therefore prohibited. The draft law II follows 

a similar pattern of prescribing actions with wide margin, while the current law follows the 

logic of interdiction of just certain actions presuming the rest are allowed.  

 Draft law II also provide possibility for the “services” and “based on the fee bases” to 

political parties during and outside the campaign. The notion of services may include both 

public-political activities and partisan(party)-political activities. This approach sets the direct 

partisan(party) contractual relation that creates at least the perception of the partisan links of 

the nonprofit not necessary within the limits of its mission. This is particularly problematic if 

the nonprofit is a beneficiary of certain state subventions or external grants and goes against 

the country practice and soft-law references.   

2018 (draft law II): Art 6. Activities of the non-profit organizations 

(3) Nonprofit organization can expose opinion on political programs of the parties and social-

political parties, as well as about electoral competitor and their political programs.  

(4) Nonprofit organization cannot support materially or provide free of charge services to 

political parties and social-political organizations. Nonprofit organizations established by 

political parties and social-political organizations can provide free of charge services to 

political parties and social-political organizations to consolidate their organizational capacity. 

 Drat law II also provide for the possibility for the political parties to set up nonprofits 

that will provide these respective political parties and electoral candidates services free of 

charge and based on contract for the organizational development. This opening possibility is a 

wide margin of all sorts of activities in the category of public-political activities and 
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partisan(party)-political activities. Namely, transfer of knowhow and technology for the 

concrete party strategy and development or grass-root activities combined capacity building 

and grass-rooting party or candidate presence or building the technology and skills for the 

collection of financial means. The exceptional experience of party foundations, limited to 

Germany only, given the decision of the Constitutional Court of Germany, makes the 

foundations (just one juridical form of the nonprofit) independent from the political party and 

distant from the political party electoral strategy and financial means collection. These 

provisions go strongly against WANGO self-industry imposed standards of the partisan/party 

nonprofit sector development cultivating the perception of the party determined ngo sector. 

Concerns regarding the proper accountability and use of financial resources emerge against the 

FATF recommendations and GRECO requirements for the transparency of the political 

financial means reporting. Therefore, the draft law II formulation is broad and imprecise and 

intends at blurring the borders between the political parties and the nonprofit sector against the 

existing country practices and international soft-law references.  

 Both draft law provisions are not in compliance with the WANGO industry self-

imposed standards of the partisan(party)-activities for the nonprofit sector development 

cultivating the perception of the party determined ngo sector. Concerns regarding the 

proper accountability and use of financial resources emerge against the FATF 

recommendations and GRECO requirements for the transparency of the political 

financial means reporting. The draft laws provisions contain a number of activities that 

are clearly partisan(party)-political, bluer the difference between the sectors, merge the 

political culture and technology upon the nonprofit sector and effectively capture the 

nonprofit sector.  

 

6.3 Final conclusion  

 

 The extensive review of the draft law provisions returns a clear conclusion that the 

current provisions of the legislation contained in the Fiscal Code and in the law on public 

associations as per bellow set: 1) clear standards of difference between the nonprofit sector and 

the political parties, 2) clarify foreseeably the difference between the partisan(party)-political 

activities and public-political activities, 3) favors public-political activities and prohibits 

partisan(party)-political activities, 4) clarify the type of financial means to be used to carry out 

the public-political activities.   

Current legislation: Fiscal Code62, art 52. Nonprofit organizations  

(2) Nonprofit organizations are exempted from the income tax if satisfy the following 

requirements:  

... e) do not support political parties, electoral actors or candidates to pubic positions as 

part of public authorities and do not use financial resources with state designated 

purposes, other resources and income resulted from the statutory activity or from the 

property for financing them.  

... (6) In case requirements in section (2) are not respected, nonprofit organization will be 

subject of the income taxation. 

 

                                                           
62Similar provision is found in the previous Fiscal Code.  http://lex.justice.md/md/326971/ 

http://lex.justice.md/md/326971/
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(5) Public associations and juridical persons do not have the right to use financial means and 

material resources received from the physical persons and juridical persons from abroad, 

from within the country as well as from the state for the support of the political party, 

social-political organizations and blocks and candidates for the elections in the public 

authorities. Violation of these restrictions is subject to sanctions as provided by the law.  

Financial means and materials resources used in violation of the provisions are subject to 

the expropriation to the state budget on the bases of the judiciary decision. 

 

(4) Public associations and their juridical persons in elections of public authorities carry out 

agitation for and against a political party, social-political organization or block and 

candidate are deprived of the right to receive state support of designated destination, by 

tax administration, financing and preferential crediting. Financial resources received in 

accordance with the state support as grants and subventions are to be recovered into the state 

budget based on the judicial decision.  

Governing bodies of the public association, in whose name some members of the organization 

carry out political or electoral agitation without informing governing bodies of the 

organizations, without delay declare nonparticipation of the organization in that actions, and 

the media outlet is obliged to disseminate the information is not representing their position. 

Persons that act on behalf of the organization without the governing body consent are held 

liable correspondingly. 

 

The paper recommends maintaining current regulation for the merits explained. The 

current legislation does depict some deficiencies. Practical application of the legislation is 

not consistent enough as reality shows cases with nonprofits extending its activities into 

the prohibited partisan(party)-political activities, while the Ministry of Justice remains 

inactive on these cases.  

 Despite these deficiencies, the proper way forward is to consolidate the nonprofit sector 

rather than to dilute or allow its capture by the political parties’ culture and practices. The draft 

laws push the change in the clearly wrong direction, with unclear benefits and advantages for 

the sector and open up hypothesis for speculation that the proposed draft laws attempt to draw 

nonprofit sector into means and vehicles of channeling financial resources with the political 

aim, circumventing the weak transparency and accountability in financial terms of the political 

parties and electoral candidates, and other possible speculations.  

 The question is Why and for What purpose? And Who are the once that walk 

away from the nonprofit sector of Moldova?   

 

### 

 

... The state the nonprofit sector goes towards is a place even less imaginable to most of us than the 

society of happiness. ... It is possible it does not exist. But we all seem to know where the nonprofit sector 

is going… 


